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Introduction

[1]  This proceeding concerns a claim by the owners of a building made up of an
eight-storey car park and a further 21 levels of apartments located in central

Auckland, this building is known as City Gardens.

[2]  The plaintiffs, who are the Body Corporate together with the unit owners,
allege that the building has been constructed with a multitude of defects. They seek
damages which include an economic loss claim in excess of $32,000,000, plus

general damages slightly in excess of $4,000,000.

[3] For the purposes of the application which | am considering in this judgment
the economic loss claim includes a claim in relation to ventilation matters of
$2,196,332.79.

[4]  The claim was brought against the Council, first defendant, the head contract
Watts & Hughes Ltd, second defendant (now named as WHL Ltd in the proceeding),
two major subcontractors Downer New Zealand Ltd and Symonite New Zealand
Ltd, the third and fourth defendants, and the tiling subcontractor, the fifth defendant.



[5]  After the proceeding was issued, the claim was amended on 3 May 2012 to
introduce issues relating to ventilation. That resulted in WHL Ltd and the Council
joining Tyco New Zealand Ltd (trading as Climatech and referred to from here as
Climatech) as a third party to each of their claims. The Council and WHL Ltd cross-
claimed against each other in respect of the matter raised in the amendment. At the

time, the plaintiffs did not sue Climatech, who was a subcontractor.

[6] Climatech was the mechanical ventilation subcontractor. The amendment
which led to its joinder as a third party arose from the plaintiffs alleging that each of
the Council and WHL Ltd are liable for certain defects in the design and construction
of the building. As against WHL Ltd, those defects included defect ‘t” and defect ‘u’,
both of which pertain to the bathroom extract fan system. They are referred to in this

judgment as the “ventilation defects”.

[7] In mid-2015, the plaintiffs amended their claim and removed the ventilation
defects from the particulars claimed against the Council, although the plaintiffs
maintained their general claims of negligent inspection and negligent issuance of
code compliance certificates.

[8] On 24 June 2015, WHL Ltd was placed into liquidation. On 26 August 2015,
WHL Ltd assigned its causes of action and rights to contribution in the proceeding in
relation to the claim against Climatech to the first plaintiff and served notice of

assignment on Climatech.

[9] A close of pleadings date had been fixed for this proceeding as 26 September
2014 in anticipation of a trial to commence on 20 July 2015. The trial date was
subsequently adjourned by Muir J. No alteration to the close of pleadings date was
made. Accordingly, the plaintiffs sought leave from Fogarty J to file an amended
statement of claim which referred to the assignment of the cause of action and
sought the joinder of Climatech as sixth defendant in respect of the assigned cause of
action. An order granting leave was made on 13 October 2015. An amended

statement of claim was filed the following day.



[10] The amended statement of claim filed by the plaintiffs on 13 October 2015
contains two assigned causes of action against the sixth defendant. The first is a
claim for losses in negligence. The second is for contribution as a concurrent
tortfeasor. Both causes of action rely on the claim that Climatech breached a duty of
care when it performed the ventilation work in such a way that the ventilation

defects occurred.

[11] Also filed on the same day as the amended statement of claim was the
application which I must now deal with, that is the application by Climatech to file a

cross-claim against the Council.

The Application

[12] Climatech, in its position as the sixth defendant, applies for leave to file a
cross-claim against the first defendant, the Council. It relies on r 4.18 of the High

Court Rules and, because it is made after the close of pleadings date, r 7.7.

[13] Climatech is concerned that if the cross-claim is not allowed, it must then
rely on the WHL Ltd cross-claim against the Council to seek contribution. Climatech
notes that the WHL Ltd cross-claim refers to defects in the City Garden Apartments
generally, without further particularising the ventilation defects. This is, presumably,

why Climatech seeks leave to file a cross-claim of its own against the Council.

[14] In the proposed cross-claim, Climatech seeks that if it should be found liable
as a concurrent tortfeasor on the basis of the allegations in the claim made by WHL
Ltd (as assigned to the first plaintiff) in respect of the ventilation defects, that the

Council is also responsible as a concurrent tortfeasor for the same losses.

[15] Climatech asserts this claim on the grounds that the Council was at all
material times the territorial authority responsible for performing duties and
exercising powers under the Building Act 1991.% In particular, the Council in the
building consent approval processes, issued code compliance certificates. As a

result, the Council owed the plaintiffs a duty to exercise reasonable skill and care

1 This Act has now been replaced by the Building Act 2004.



when performing its functions under the Building Act. Climatech submits that the
Council breached this duty of care by issuing the code compliance certificates either
without becoming aware of defects which were reasonably discoverable, or without
requiring these defects to be remediated.

Climatech’s Submissions

[16] Climatech frames its submissions having regard to r 7.7. It submits that under
the rule and relevant authority,” the test that must be met is whether granting leave:

@ would be in the interests of justice;
(b)  would not significantly prejudice other parties; and
(© would not cause significant delay.

[17] Climatech submits that the cross-claim is not statute barred under the
Building Act 2004, s 393(2). In asserting this, Climatech relies on the decision of
Fogarty J in Body Corporate 330324 v Auckland City Council (referred to from here
as “Downer”), which related to parties in the present case.’

[18] Climatech submits that Fogarty J’s reasoning that cross-claims are not causes
of action between defendants and therefore do not fall under s 393, applies in this

case.

[19] Climatech submits that even if s 393 of the Building Act is found to apply,
and therefore the claim under s 17 of the Law Reform Act 1936 is deemed to be out

of time, Climatech’s claim for equitable contribution can survive the longstop.

Council’s Submissions

[20] The Council opposes the granting of leave for Climatech to file a cross-claim.

2 Elders Pastoral v Marr (1987) 2 PRNZ 383 (CA) at 385.
3 Body Corporate 330324 v Auckland City Council [2015] NZHC 995.



[21] The Council submits that the effective position of Climatech in the
proceeding is as a third party, as it is only if WHL Ltd is found liable that the Court
will consider whether Climatech is liable. Therefore, the Council submits, there is no
standing for Climatech to issue a cross-claim against the Council.

[22] The Council submits that Downer does not apply, as the claim in this case is,
in effect, a fourth party claim rather than a cross-claim. Therefore, the longstop

provisions of the Building Act apply, and the claim is statute barred.

[23] The Council submits that if Climatech wished to pursue a claim against the
Council it should have issued a fourth party claim at the time when it was joined as a
third party by WHL Ltd.

Analysis
Cross-claim or fourth party claim?

[24] Climatech was brought into the proceeding by WHL Ltd, who issued a third
party claim against it. WHL Ltd then assigned the causes of action against Climatech
to the first plaintiff. The plaintiffs were then granted leave to add Climatech as the

sixth defendant.

[25] The Council argues that despite Climatech being named as a defendant, the
proposed cross-claim is, in effect, still a fourth party claim. This submission assumes
that the words in rr 4.4 and 4.5 “...who is not a party to the proceeding...” must be
read as “...who is not a party to the third party (or fourth party) proceeding...” In
short, that the words do not include all parties in the entire proceeding.

[26] Climatech argues that the second cause of action against it, relating to a
breach of a duty of care owed to the plaintiffs, is exactly the nature of claim that

would give rise to a cross-claim between defendants.

[27] The plaintiffs have received an assignment of the chose in action of WHL

Ltd, which is more particularly described in the recitals to the deed of assignment as:



The Assignor has agreed to assign to the Assignee the Assignor’s third party
claim and any other claim the Assignor may have against Climatech in
relation to the construction of City Gardens and proceeds of any damages or
compensation awarded under such claims claim on certain terms. The
Assignor and Assignee wish to record the terms of their agreement.

[28] Where there has been an assignment, the practice has been for an assignee to
join the assignor as a co-defendant with the debtor if the assignor is uncooperative
with the debtor.* That then creates a position where the assignee sues as the assignor
and also the debtor. By joining Climatech as a defendant, the plaintiffs have
achieved the same position here, meaning that both WHL Ltd as assignor and
Climatech as the debtor are sued as defendants.

[29] However, the rights which the plaintiffs are exercising under the assignment
are, in terms of s50(1) of the Property Law Act 2007, “...all the rights of the

assignor in relation to the thing in action”.

[30] That leads me to conclude that Climatech, as a named defendant as a result of
the assignment, is not a defendant for the purposes of issuing cross-notices pursuant
to r 4.18 of the High Court Rules. Its claim against the defendant Council has to
start from the premise that it is claiming as a third party against the defendant
Council. Nothing has changed as a result of its joinder as a defendant. 1 therefore
conclude that the pleading position of the parties immediately prior to the order
joining Climatech as a defendant is what the court will have to rule upon when this

matter comes to trial.

[31] Climatech’s position is different from that considered by the Court in
Downer. In Downer the plaintiffs have a direct cause of action against Downer.

Here, the plaintiffs’ cause of action is dependent on an assignment.

[32] The application by Climatech does not suggest that it should be allowed to
file a fourth party claim against the Council; therefore, | do not consider that issue.

4 Bowdens Patents Syndicates Ltd v Herbert Smith & Company [1904] 2 Ch 86 at 91 per
Warrington J.



Is an order required?

[33] | am satisfied that the issues raised by WHL Ltd’s cross-claim against the
Council, the third party proceeding against Climatech, and Climatech’s defence to
the third party claim sufficiently address issues of contribution and indemnity in
respect of the plaintiffs’ claim against WHL Ltd. As the claim against Climatech
relates only to what WHL Ltd is found responsible for, | consider that the current
pleadings sufficiently address the issues and there is no risk of injustice if Climatech

is unable to file the cross-claim claim.

[34] 1 was not provided with a statement of defence by the Council to WHL Ltd’
cross-claim. Therefore, | assume, in light of r 4.20, that the Council does not wish to

raise an affirmative defence to the cross-claim.

[35] If I am wrong in this respect and the pleadings as they stand do not
sufficiently address the issues of contribution and indemnity, the trial judge has

sufficient discretion under r 4.22 to make the appropriate order for contribution.

Conclusion

[36] In conclusion, the plaintiffs received an assignment of the third party claim
against Cilmatech from WHL Ltd. The plaintiffs have no direct cause of action

against Climatech.

[37] Climatech is unable to file a cross-claim against the Council.

[38] Accordingly, leave is not granted for Climatech to file a cross-claim against

the Council.

Costs

[39] Although the defendant has been successful, my overall conclusion hopefully
clarifies the precise issues involving the first defendant and the sixth defendant/first

third party. In short, both attain benefit.



[40] Accordingly, | conclude that costs should follow the result of the final
determination between the first defendant and the sixth defendant/first third party.
The issues of costs is reserved for this purpose.

JA Faire J
Solicitors: Hesketh Henry, Auckland
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