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AUDIT 

There will be an unprecedented 
amount of public money spent 
over the coming months by the 

Government that will be monitored and 
publicly reported on by the state watch-
dog – the Controller and Auditor-General.

On 25 March Parliament passed 
legislation authorising the Government to 
spend up to $52 billion in addition to that 
already authorised for the 2019/20 year.

The Government also invoked 
emergency legislation allowing it to 
approve emergency expenditure for the 
four-week lockdown period without 
needing authority from Parliament. 
Normally, under our constitutional 
arrangements, the Government must 
not spend public money unless it is 
authorised by Parliament.

The funding authorised in the 2019/20 
Budget is inadequate for the Government’s 
response to the pandemic risk so, on top 
of the Budget legislation, two other pieces 
of legislation provided the Government 
with Parliamentary authority to incur 
COVID-19-related expenditure. 

These are Imprest Supply (Third 
for 2019/20) Act 2020 (passed on 25 
March); and section 25 of the Public 
Finance Act 1989 (permanent legislative 
authority for emergencies).

“Parliament’s control over the 
considerable amount of additional 
expenditure available is at a high 
level,” says the Cromwellian-sounding 
Controller and Auditor-General.

“That is why we will be looking closely 
at how Government, the Treasury, and 
government departments are managing it.

“The Treasury has issued strict rules 
about how the additional expenditure 
can be accessed, with a requirement that 
the expenditure is ‘tagged’ so it can be 
identified, tracked, and reported on.”

Spending authority  
under Imprest supply
“On 25 March, Parliament authorised 
the Government to spend up to $52 
billion when it passed the third Imprest 
Supply Act. That’s slightly less than half 
of the funding authorised through the 
entire Budget in 2019 ($110.786 billion).

“Parliament passed this Act to authorise 

expenditure on the COVID-19 measures 
that the Government had announced 
and to cover any further measures the 
Government might wish to take.

“The only restrictions on the $52 
billion expenditure are the limits on 
expenses ($40 billion maximum), capital 
expenditure ($10 billion maximum), and 
capital injections ($2 billion maximum); 
this level of specification is normal for an 
Imprest Supply Act (although the sums 
involved are not). 

“However, Cabinet has imposed some 
controls of its own before government 
departments can incur any of this 
expenditure.”

Spending authority in a state  
of emergency under section 25
“Separate from the Imprest supply 
authority, the Minister of Finance 
may approve expenditure to meet an 
emergency or disaster, whether or not 
there is any other authority available 
for the purpose, under section 25 of the 
Public Finance Act 1989.

“A state of national emergency was 
declared on 25 March and, on 27 March, 
the Government exercised its ability to 
use section 25.

“Although Parliament does not specify 
the amount or type of expenditure that can 
be incurred under this provision, it may be 
used only to meet the emergency. Given 
the nature of this authority, we (and the 
Treasury) expect it to be used only as a last 
resort for emergency expenditure needed 
immediately (that is, when government 
departments cannot wait for Cabinet 
approval to use Imprest supply).

“We will be monitoring the use of 
section 25 closely. In addition, details of 
all expenditure under section 25 must be 
reported publicly and to Parliament in the 
Financial Statements of the Government, 
and those reports are audited by the 
Controller and Auditor-General.”

Need for sound financial  
management
“Through the mechanisms discussed 
above, Parliament has given Government 
a rare and considerable degree of 
flexibility to fund its response to the 

COVID-19 crisis. 
“The prospect of incurring such a 

large amount of expenditure (largely 
unspecified by Parliament), together 
with the challenge of Cabinet and 
government departments working 
remotely in the lockdown environment, 
means that sound financial management, 
governance, and accountability are more 
critical than ever.

“To assist with the financial 
management of the additional COVID-19 
expenditure, the Treasury is playing a 
central role in managing the process for 
requesting and approving access to it.

“It has issued government departments 
with guidance on the rules and processes 
for accessing and reporting on any 
additional COVID-related funding. We 
have been supporting the Treasury in 
these actions.

“The Treasury is also planning to 
continue reporting monthly on the 
Government’s accounts over the following 
months and is looking at enhanced 
reporting of COVID-19 spending.”

Importance of an  independent 
watchdog
“As an independent watchdog on 
Government expenditure, we will 
monitor the COVID-19 spending and 
provide assurance to the public and 
Parliament about how the Government 
is accounting for it.

“Over the next few months, we will 
be looking at the Government’s systems 
and controls for authorising, tracking, 
and reporting on the additional COVID-
19-related expenditure. “Through this 
work, we will confirm whether good 
systems are in place for the Government 
to give an account to the public and 
Parliament on the authorising and use of 
the COVID-19 expenditure.

“We will monitor the expenditure 
incurred, with a particular interest in 
any expenditure incurred under the 
emergency provisions of section 25 of 
the Public Finance Act. 

“We will report publicly on this 
work at least monthly, as well as more 
formally later in the year as part of our 
annual audit work.”LG

Keeping audit on the big spend

In February this year the District 
Court in Christchurch delivered 
a decision about a tiny house and 

whether it was a ‘building’ under the 
Building Act 2004.  

The Hurunui District Council had 
issued the tiny house owner, Mr Dall with 
a notice to fix in respect of a structure 
that he had built on a trailer. The notice 
required Dall to demolish the structure 
or apply for a certificate of acceptance.

The District Court decision was the 
result of an appeal against a decision 
of the chief executive of the Ministry 
of Business Innovation & Employment 
(MBIE), which determined that Dall’s 
house structure was a building as defined 
by section 8 of the Building Act 2004 as 
opposed to it being a vehicle or a motor 
vehicle.

Section 8(1)(b)(iii) of the Building Act 
2004 makes it clear that a vehicle will 
not be a building unless it is immoveable 
and occupied by some person on a 
permanent or long term basis.  

Dall satisfied the District Court that 
his tiny house was moveable as it was 
registered, had wheels, chassis, axels, 
brakes, lights, draw bar and trailer hitch, 
it had no plumbing and no electrical 
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            Deciding when houses  
     are vehicles or buildings

power supply and that it had and would 
be moved from site to site.  

The District Court concluded that the 
house was similar to a caravan that is 
clearly a vehicle and not a building in terms 
of section 8 of the Building Act 2004.

Therefore, MBIE’s determination was 
set aside and Dall was not required to 
comply with the ‘notice to fix’ issued by 
the Council.

This recent decision can be compared 
with another involving tiny houses called 
Thames Coromandel District Council 
v Te Puru Holiday Park. This was a 
decision of the Court of Appeal in 2011.

Te Puru was convicted of an offence 
under the Building Act 2004 for not 
complying with notices to fix in respect 
of two tiny house structures on Te Puru’s 

land that had been sited without a 
building consent.  

The Court of Appeal considered 
section 8(1)(b)(iii) of the Building Act 
2004 in terms of whether the buildings 
were immoveable and occupied by some 
person on a permanent or long term basis.

The Court of Appeal took into account 
that the units had no suspension, no 
brakes, the wheels were bolted to the 
hubs, some of the wheels did not touch 
the ground and the units were sitting on 
concrete blocks with timber packers, 
they were plumbed, occupied on a 
permanent basis and could not be moved 
without a lot of modification for towing.  

The Court of Appeal held the structures 
were buildings and so the convictions 
under the Building Act 2004 stood.  

With the increase in popularity of 
tiny houses these two cases give some 
direction as to the criteria that should 
be considered when assessing whether a 
structure is a building under the Building 
Act 2004 as opposed to a vehicle.  

One of the main criteria appears to be 
whether the structure is immoveable and 
plumbed, although the distinction can be 
fine and each case is best considered on 
its own facts. LG

The notice required Dall 

to demolish the structure 

or apply for a certificate 

of acceptance.




